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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
Plaintiff-Respondent, 
vs. 
NORMAN ELTON, 
Defendant-Appellant. 
Case No. 870340-CA 
Category No. 2 
BRIEF OF APPELLANT 
JURISDICTION 
The Court of Appeals has jurisdiction over this matter 
pursuant to Section 78-2a-3(2)(e), Utah Codb 1987-88. 
NATURE OF PROCEEDIN(k 
This is an appeal by a defendant from a judgment and sentence 
for a Third Degree felony conviction involving the offense of 
forgery. Sentence was imposed by the Fourth Judicial District Court 
for Utah County, State of Utah on March 13, 1987. The defendant has 
I 
filed appeal on the following grounds. 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
POINT I: TRIAL COURT ABUSED ITS DISCRETION BY 
DENYING DEFENDANT A COPY OF THE PRE-
SENTENCE REPORT ADVERSELY 
DEFENDANT'S RIGHT TO THE 
ASSISTANCE OF COUNSEL 
AFFECTING 
'EFFECTIVE 
1 
POINT II: TRIAL COURT ABUSED ITS DISCRETION BY 
DENYING DEFENDANT A COPY OF THE 
PSYCHIATRIC REPORT AND AN OPPORTUNITY 
TO REBUT THE SAME. 
POINT III: TRIAL COURT DENIED DEFENDANT DUE 
PROCESS BY RELYING ON AN INACCURATE 
PRE-SENTENCE INVESTIGATION. 
STATEMENT OF FACTS 
Defendant entered a plea of guilty to a charge of forgery, a 
third degree felony on January 23, 1987. (R. 27). Sentencing in the 
defendants case was set on March 13, 1987. The pre-sentence 
investigation was available for review on March 11, 1987. Defendant 
objected to the report's accuracy stating that the report did not 
reflect his criminal history accurately and that the plea bargain 
was improperly characterized by the pre-sentence report writer.(R. 
31). The trial court granted the defendant two weeks to review the 
report and file objections. The defendant requested a copy of the 
report and the trial court denied the defendant a copy of the 
report but indicated that the defendant could review a copy of the 
report at the office of Adult Probation and Parole. Defendant's 
counsel made a telephonic request to obtain a copy of the pre-
sentence report in order to fulfill the court's instructions to 
make specific objections to the report. Defendant's counsel also 
made a written request for a copy of the report. All requests were 
denied by the agency. Defendant and counsel were allowed to review 
the report in the offices of Adult Probation and Parole. On March 
27, 1987, the defendant filed a motion to obtain a copy of the pre-
sentence report and the Court denied the motion. (R. 33-35). 
2 
The pre-sentence report contained a 
report stating that the defendant was a "so 
four and half year-old 
biopath." The defendant 
intended to show the report to another physijcian and obtain another 
evaluation of his personality for the colurt. The court denied 
defendants motion to continue so that $n evaluation could be 
conducted. 
The pre-sentence report unfairly focused on the defendants 
arrest record suggesting that the defendant had committed all the 
acts for which he was arrested. The report contained some 
inaccuracies. For example, it related that defendant had been 
convicted of Forcible Sexual Abuse in 1981 when in reality he had 
been convicted of Unlawful Sexual Intercourse. The report suggested 
that the defendant committed the offense of burglary and that it 
had been reduced in return for his plea. The report recommended 
that the defendant be sentenced to prison notwithstanding the 
guideline recommendation of probation. The report justified this 
result on the fact that he presents a se 
behavior. An examination of his recent record indicates that he had 
rious threat to violent 
not been involved in a violent crime and 
forgery. 
the current offense was 
SUMMARY OF ARGUMENT 
de Fundamental fairness demands that a 
sentenced be given an opportunity rebut an 
presented to the sentencing authority by th|e 
A mere disclosure of derogatory informal 
fendant prior to being 
\f derogatory information 
State or its agencies. 
tion is inadequate, the 
defendant, upon request, should be allowed to have a copy of such 
information so that his counsel can effectively represent the 
defendant's position before the sentencing authority. Further, the 
defendant should be given an opportunity to prepare and present 
evidence to rebut material presented in the pre-sentence report* 
Finally, when the trial judge relies upon inaccurate information in 
the pre-sentence report, the sentence should be vacated. 
ARGUMENT 
POINT I 
TRIAL COURT ABUSED ITS DISCRETION BY DENYING DEFENDANT A COPY OF 
THE PRE-SENTENCE REPORT ADVERSELY AFFECTING DEFENDANT'S RIGHT TO 
THE EFFECTIVE ASSISTANCE OF COUNSEL 
The Sixth Amendment to the Constitution guarantees that a 
defendant shall have the right to the effective assistance of 
counsel. The Utah Constitution makes the same basic pledge to 
criminal defendants. Utah Constitution Article I, Section 12. 
Without counsel, the right to a fair trial itself would be of 
little consequence. The accused is entitled to be assisted by an 
attorney who has the responsibility to insure that the trial is 
fair. Avery v. Alabama, 308 U.S. 444, 60 S.Ct. 321, 84 L.Ed. 377 
(1940). Of course, the right to counsel extends to the sentencing 
phase of a criminal proceeding. 
The sentencing phase of a criminal proceeding is a critical 
stage. State v. Amicone, 689 P.2d 1341 (Utah, 1984). Procedural 
fairness is equally mandated at the sentencing phase as at the 
guilt phase of a trial. State v. Casarez, 656 P.2d 1005 (Utah, 
4 
o apply to sen tenc ing 
1982) . The sen t enc ing phase of the proceeding must sa t i s fy the 
r igorous requirements of procedural fa i rness and due process . State 
v . Sanwick, 713 P.2d 707 (Utah, 1986); S tJ te v. Lipsky, 608 P.2d 
1241 (Utah, 1980). 
The t r i a l cou r t may r eques t t h a t p r e - s e n t e n c e r e p o r t be 
prepared by the Division of Adult Probation and Parole i s a s s i s t 
the t r i a l judge in the sentencing process . Utah Code Section 77-18-
1(4) 1987-88. The t r i a l judge has the r igh t to consider any and 
a l l information tha t may reasonably bear on the proper sentence for 
a pa r t i cu l a r defendant, given the crime committed. Information may 
come from o u t s i d e the record and the information may be hearsay 
because the formal ru les of evidence to d< 
proceedings. Utah Code, Rule of Evidence 1101(b) 1987-88. So long 
as t h e s e n t e n c e i s n o t b a s e d upon m i s i n f o r m a t i o n of a 
c o n s t i t u t i o n a l magnitude, the judge may re ly on the repor t . The 
judge must d isc lose the contents of the report to the defendant and 
if the defendant thinks the report inaccura te , he should then have 
the o p p o r t u n i t y to b r i n g such i n a c c u r a c i e s to t h e C o u r t ' s 
a t t e n t i o n . State v. Lipsky, 608 P.2d 1241 (Utah, 1980). 
C o u n s e l ' s a b i l i t y t o r e v i e w t h d r e p o r t , c h e c k fo r 
inaccurac ies , f i l e object ions and rebut such hearsay evidence i s 
u n f a i r l y r e s t r i c t e d when c o u n s e l i s on ly g iven a l i m i t e d 
opportunity to review the report in the off ices of Adult Probation 
and P a r o l e . When defense counsel only has l imited access to the 
m a t e r i a l s he may not be able to c o n s u l t w i th h i s c l i e n t t o 
determine what i s accurate or inaccurate pr ior to the sentencing 
date. Even when the defendant is given time to review the report, 
he may not have the means or the access to law enforcement 
information to determine the accuracy of lengthy criminal history. 
These problems are multiplied when the court refuses to give the 
defendant a copy of the report so that the defendant can make a 
detailed review in the privacy of defense counsel's office. A mere 
quick disclosure of information does not allow a defendant the 
opportunity to make a proper assessment of the document which in 
most cases is the sole and primary document upon which the judge 
relies to formulate the appropriate sentence for the defendant. A 
quick disclosure does not allow counsel to address the minute 
detail, the hearsay, and the innuendo which are woven into the 
fabric of the report. When counsel is not given a copy of the 
report or allowed to make a copy, counsel has difficult time 
representing his defendant to fullest extent possible. 
Fundamental fairness demands that a copy of the report be 
given to defense counsel when counsel requests a copy of the 
report. In many situations, an inspection of the report will 
suffice. However, in others where there is a lengthy criminal 
history or a complex, controverted fact situation, then counsel for 
the defendant should be allowed to copy the pre-sentence report in 
order to adequately represent his client before the court and to 
fully address the issues therein. The attorney needs sufficient 
time so that he can review all aspects of the report with his 
client to determine its accuracy and prepare evidence to present to 
the court at the time of sentencing. 
6 
copy of the report, A 
defense counsel to 
In this case, the defendant was given an opportunity to 
inspect the report, but was never given a popy of the report. He 
requested through counsel and was denied a 
copy of the report would have allowed 
meticulously review and rebut the many inaccuracies contained in 
the report. 
POINT II 
TRIAL COURT ABUSED ITS DISCRETION BY DENYING DEFENDANT A COPY OF 
THE PSYCHIATRIC REPORT AND AN OPPORTUNITY TO REBUT THE SAME. 
Until the day prior to the initial hea|i 
unaware that the Department of Adult Probation and Parole would use 
an old psychiatric report in his pre-sentence report to justify 
their recommendation that he should go to prison. The report had 
been prepared by the Department of Corrections for an earlier 
ring the defendant was 
conviction some four and half years earl 
caught by surprise. The defendant request^ 
sentence report so that he could take the 
another doctor for a second opinion. It was 
present some evidence of change or an opinion that might modify the 
|ier. The defendant was 
d a copy of the pre-
psychiatric report to 
his hope that he might 
rial court refused the 
continuance so that he 
harsh findings of the earlier report. The t 
defendant's request for a report and for 
could be evaluated by another physician. 
As already noted above, the trial court has an obligation to 
disclose the contents of the pre-sentence report and give the 
defendant the opportunity to refute or explain material contained 
the presentence report. Had this report been prepared under Utah 
Code, Section 76-3-404, 1987-88, which d 
7 
eals with the 90 dav 
diagnostic evaluation conducted by the Department of Corrections, 
the defendant or his counsel would have been provided with a copy 
of the report. See State v. Lipksy, 608 P. 2d at 1242-3. But 
because this report had been prepared earlier by the same 
department and had been used in a different case, the defendant no 
longer had a right to a copy of the report so that he could seek a 
second medical opinion as to the accuracy of the report or of its 
predictions concerning the defendant. The refusal to allow the 
defendant an opportunity to prepare to rebut the report denies the 
defendant the right to due process. The court should remand this 
case for a new sentencing. 
POINT III 
TRIAL COURT DENIED DEFENDANT DUE PROCESS BY RELYING ON AN 
INACCURATE PRE-SENTENCE INVESTIGATION. 
A trial court may rely on information from almost any source 
so long as its determination is not based upon "misinformation of a 
constitutional magnitude." Roberts v. United States, 445 U.S. 552, 
556, 100 S.Ct. 1358, 1362, 63 L.Ed.2d 622, 628 (1980); Townsend v. 
Burke, 334 U.S. 736, 68 S.Ct. 1252, 92 L.Ed. 1690 (1948). 
The trial court in Townsend relied on such information to such 
an extent that the Supreme Court ruled that the trial court had 
denied defendant the due process of law. There the trial court had 
relied on an inaccurate criminal history, thinking that the 
defendant had committed several offenses that he had not. To make 
matters worse the trial court failed to give the defendant who 
appeared without counsel the opportunity to correct these 
inaccuracies before being sentenced. 
8 
Here, the court relied upon the pre-sentence report which 
characterized the defendant as being a "sociopath" and as being 
on the fact that the 
sentenced for forcible 
ea to unlawful sexual 
did not reflect that 
violent. Specifically the court relied 
defendant had been previously arrested and 
sexual abuse which in fact was guilty pl| 
intercourse but the pre-sentence report 
change. Nor did the pre-sentence report properly reflect the plea 
bargain in this case. 
These errors in the report are such tha-j: the arise to error of 
constitutional magnitude. 
CONCLUSION 
The defendant has been denied due procless of law during the 
sentencing phase of his trial. He should have been given a copy of 
the pre-sentence report, not just a right to inspect it. He should 
have been given an opportunity to gather additional evidence with 
respect to the psychiatric report which wa 
sentencing judge. Finally, he is entitle 
because the court relied upon an inaccurate pre-sentence report. 
s relied upon by the 
d to be re-sentenced 
DATED this the S-XQ day of September, 1987. 
1ES P. KUPPER 
/Attorney for De 
9 
